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Jay Reifert

From: "Jay Reifert" <true-agents@true-agent.com>

To: <celia.jackson@drl.state.wi.us>

Cc: <sandra.rowe@drl.state.wi.us>; <larry.martin@drl.state.wi.us>; "Black, William" <William.Black@drl.state.wi.us>;

"Gary Goyke" <gnregoyke@mailbag.com>; "Gary R. Goyke" <gary@wcblind.org>

Sent: Tuesday, August 23, 2005 8:12 PM

Subject:  Consolidated REAL-Reform Criticisms of the WRA's LRB-1387/3 Agency Law Draft

[Pl ease note that the REAL-Reformcriticisnms of LRB-1387/3
are NOT ranked in order of inportance. The nunbers are for
future reference purposes, only. This docunment can be
printed out for easier reading and distribution to other
interested parties.]

Dear Secretary Jackson & Staff,

Here is the consolidated version of the individual nessages |
have sent to you, on behal f of REAL-Reform over the past
coupl e of days.

If you have any questions, please do not hesitate to contact
ne. ..

Just so there's no confusion...none of my criticisns or
suggestions are neant to inply that REAL-Reform or nyself,
endorse any aspect of what the Wsconsin Realtors Association
is creating.

I"mjust trying to help the Departnent see the nultitude
of flaws and problens that are endemic within the WRA
proposal .

REAL- Reform as nentioned, is having a draft prepared that
will be conpletely pro-consuner. It only makes sense that,

inthe interim shining light on the flaws in the WRA's proposal

may be an effective use of tine.

However, any aspects of the WRA proposal that do turn out to
be worthwhile, could easily be folded into what REAL-Reform
presents in the upcom ng weeks.

REAL- Reform Criticism#1 of WRA's LRB-1387/3 Draft --Miltiple

Repr esent ati on

No matter what version of legislation ultimtely gets enacted,
| think you would agree that words do have neaning...and that
anbiguity, in the mnds of consumers and clients, should be
avoi ded.

Wth that in mind, "Miltiple Representation” , MR should be
replaced in existing statute and in any drafts, with the term
"Dual Agency".

There is no "representation” in a MR situation. Wen M
occurs, neutrality is mandated by both current statute and
by the comon | aw of agency. In MR the interests of either
party cannot be placed above the interests of the other
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Al so, as such, Dual Agency shoul d be defined, in statute.

REAL- Reform Criticism#2 of WRA's LRB-1387/3 Draft -- 452.01(5m
Negoti ate

Once again, regardl ess of what version of |legislation gets
passed, there is a substantive error in 452.01(5m which
shoul d be corrected.

452.01(5m keeps in statute the idea that negotiation neans
acting as an intermediary. Internediaries do not take sides.
Agents, however, represent the best interests of their
clients. That requires taking sides...giving advice to the
client and advocating their position to other parties.

If the WRA succeeds in what they are attenpting, but does not
change 452.01(5m), there will be an ambiguity in the |aw,
whenever representation is intended.

In ny opinion, it should say sonething |i ke the foll ow ng:

452.01(5m "Negotiate" nmeans to act either as an agent for
one, or nore, party to a transaction or as an internediary
between parties to a transaction, including doing any of the
following.  --------- end suggestion

O course, that would likely necessitate defining "Agent",

whi ch--by the way--refers both to the firmand the individual
licensees. Technically, the broker of the firmwould be

consi dered the Agent, with the associates of the firm being
subagents of the client...but, that could be confusing, as
subagency is usually used, also correctly, to describe |icensees
fromother firns who represent the clients of the firmwith the
agency agreenent. So, we have two different kinds of subagents,
inreality.

| apologize if that's confusing, but I'"msure Bill Black, who
al so is receiving these nmessages, could explain it better

REAL- Reform Criticism#3 of WRA's LRB-1387/3 Draft
452.01(5m (a) Prelude to Non-Di scl osure

In the grand scheme of what the Realtors want, this is the
prelude to one of the worst. What they want everyone to
believe, is that it is no big deal to wait until the point
of drafting an offer to declare whomyou will represent.

The main problemwith this [ine of thought, is that nearly
every substantive detail that can be | earned about a party,
and therefore damage that party's negotiating position

will be learned far, far in advance of the drafting of an
of fer.

In fact, the gathering of information that will assist
licensees in manipulating a deal, later, occurs fromthe
first point of contact, and begins growing fromthere.
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If that information is being gathered by a |icensee who
will, ultimtely, be working against that party or who may,
at best, be legally neutral in a transaction, the party
fromwhomthe information is being drawn deserves to know,
as early as possible, whomthat licensee will represent.

Now, the Realtors like to say, "But we've been keepi ng non-
client confidences for YEARS." Don't you believe it! Wen
it cones to substantive issues that woul d negatively inpact
on buyer and/or seller interests, the Realtors have been
brazenly viol ating customer confidences, in spite of the

W sconsin law that nandates that all parties are to receive
confidentiality fromall I|icensees.

One need | ook no farther than the w despread industry practice
of requesting showi ng feedback that danages any serious
buyer's negotiating power. (Mre on that in the next emil.)

Al'l of this is why it remains crucial that conversations about
who represents whomstill occur at the first meani ngful point
of contact, which is absolutely:

1) Before any information is shared which can be used agai nst
that party, and

2) In the case of a buyer, before that buyer considers, or
enters into discussions about any homes with a |icensee, because
of the anti-buyer Realtor concept known as Procuring Cause.

Here are three, plain |anguage, articles about Procuring Cause
that will help you understand why |icensees cannot be all owed
to hold off on declaring their status, up front. (One of them
even involved a high-ranking friend of Condol eeza Rice.)

[nt tp: //www. i red. conf news/ 2001/ 0102/ procur i ngcause. ht m |

|http://MMMLired.con1nems/2000/0008/nnneysecret.htm|

|http://MMMLired.coninems/2000/0008/pcnyths.htm|

In fact, REAL-Reform s conpeting legislation is actually going
to statutorily require the witten disclosure of Procuring Cause,
as it can renbve a buyer's ability to receive representation in
a real estate transaction, conpletely without their know edge
and/ or consent.

Al'l owi ng 452.01(5m (a) to keep the | anguage, near the mddle

of the paragraph, that begins, "In this paragraph...," and
ends in, "...participating comunications between parties.,"
woul d be a big mstake, as it rempves | egal protections against
procuring cause that currently create a | oophole in the Realtor
Procuring Cause systemthat can break the chain of Procuring
Cause. (The Procuring Cause concept that is known as
"estrangenent".)

Di scl osure nust remain the rule of the day...and, in fact, be
broadened to include nore disclosures and penalties for non-

di scl osure. Penalties, including nonetary ones, which could be
used to hire nore DRL agents to nonitor non-conpliance issues,
anong ot her things.

Organi zed real estate has thunbed it's nose at disclosure for
far too | ong, now.
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Bill Ml kasian's View of the Departnent of Regul ation and Licensing

Al though | said this nessage woul d be about the issue of
licensee failure to maintain confidentiality of non-clients,
as mandated by Wsconsin law, | wanted to nmake sure this
nmessage was presented, first.

What you are about to hear, is Bill Ml kasi an, hol ding
forth in a nati onwi de forum about who runs the real estate
scene in Wsconsin, and how little the DRL has to do with
t hat task.

While | agree that he is correct, please do not take it

as an indictnent of yourselves. You did not create this
mess...you inherited it! REAL-Reform though,is certainly
interested in seeing that M. Ml kasian can no | onger nake
his clainms and is doing all it can to return effective
oversi ght, of pro-consunmer law, to the DRL.

Here, is what M. Ml kasian had to say, with regards to
t he DRL:

One format is .MP3, the other is . VWAV .

|ht tp://www. real -reformorg/ unchecked_power 2. np3 |

|ht tp://ww. real -reform org/unchecked_power _2.wav |

And the witten transcript of that audio file:

|ht tp://ww. real -reform org/unchecked _power 2. pdf |

and, then, the one you have already heard, in case you'd
like a rem nder on who M. Mal kasi an represents and how
they deal with dissent.

|ht tp:// ww. real -ref orm org/ unchecked _power 1 _. np3 |

|ht tp://ww.real -reformorg/unchecked power 1. wav |

Here's the witten transcript of the other audio file:

|ht tp://www. real -reformorg/unchecked_power 1. pdf |

Allowing the WRA to continue its stranglehold on real estate
| aws and how |icensees--and consuners, via disclosures--wll
be educated, only allows their deceptiveness to grow to ever
nore nurky dept hs.

Confidentiality fromLicensees? Don't Count on It!

Rick Staff, chief |egal counsel of the WRA, loves to tell how
he hasn't heard one conplaint, or seen any evidence that

licensees in Wsconsin are violating custoner confidentiality.
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In fact, that's exactly what he said at Realtor and Gover nnent
day, back in May of this year. What's nore, it was when | loudly
said, "Wong!" to that statement, two tines in a row, that | was
told by security at that packed neeting that | was going to have
to |l eave the premises, or be hauled off in handcuffs. (N ce
peopl e, those Realtor |eaders.)

Well, M. Staff doesn't spend much tine | ooking for violations
of custoner confidentiality, that's for sure.

Every day, thousands of tines a day, across the State of
W sconsin, listing agents call |icensees who have shown the
hones of their sellers, requesting show ng feedback

Now, as one who only represents buyers, my duty of loyalty
to ny clients elinnates nmy ability to give feedback

as it could harmthe negotiating position of present, or
future, clients.

Yet, even if | did not have a duty of loyalty--and the comon

| aw of agency mandated duty of maintaining ny client's
confidentiality--Wsconsin has a statute which decl ares that
ALL licensees owe ALL parties confidentiality on anything

that a reasonabl e person would want to have held as confidenti al

Wuldn't it be reasonable to presume that a buyer woul d not
want a seller to know that they're interested and may be
bringing an offer? | mean, does ny client want the seller's
agent to have tinme to call around to all other |icensees who
have seen the honme and say, "Hey, we hear there's an offer
comng, if you're going to do anything, you might want to get
on it!"?

I mean, the seller's agent does have a duty to loyally advance
the seller's best interests, right? | would argue that the
failure to attenpt to create conpeting offers for the seller
is a breach of fiduciary duty, quite frankly.

How about price? In what way does ny client benefit fromny
telling the other side what we think of the price? What am

| doing to ny client's negotiating power, if | tell seller
agents what ny clients think, or what |I think? Wuldn't a
reasonabl e non-client consuner also want that held confidential?

Condition? Maybe we want--as | usually do--to use condition
i ssues as an element of negotiations. Howis it any different
for a reasonable non-client party?

G ving neani ngful feedback is, for buyer agents, a violation
of fiduciary duties...and for all other licensees, a violation
of the statutory confidentiality duty under 452.133(1)(d).

Now, hear with your own ears, the requests--which, again, are
repeat ed thousands of tinmes a day across Wsconsin, for view ng
f eedback.

Interestingly, these run the ganut frompolite--but stil
unet hical requests...to hostile denands, including threat

of boycott and/or inplications of blacklisting. [|'ve put
the nore offensive audio clips toward the top of this list..

In fact the one | find, personally, nost offensive, is the
one fromJulie Bollig...who, reiterates ny concerns to her
and then still presses for ne to violate nmy fiduciary and

st at e- nandat ed duti es.
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[http://ww real-reformorg/jbollig. wav |

[http://ww. real -reform org/kei th_sorenson2. wav |

[t tp:// waw. real -reform org/ mstanl ey2. wav |

[http: // wwv. real -ref orm org/sabol . wav |

[http://www. real -reformorg/ mchele_rolfe. wav |

|http://www.real-reformorg/sheiIa_power.wav |

|http://vwwv.real—reformorg/rn'etzel.wav |

|http: /I www. r eal -reform org/sue_roessel . wav |

[http://wmwv real -reformorg/laurie_homan. wav |

|http://vwwv.real—reformorg/bob_tidwelI.wav |

|http: /1 www. real -reformorg/alice_copper.wav |

|ht tp://ww.real -reformorg/charl ene_bennett.wav |

And here is a link which is representative of enmail requests |
occasionally receive fromarea Realtors...also asking ne for
i nappropriate feedback:

http://ww. real -reformorg/email _feedback form pdf

Does this inspire confidence in licensee ability to keep
consuner confidences? |If they can't even understand the
noti on that they are danagi ng buyers today...how can it
be expected that, when the law allows themto avoid

decl ari ng whom t hey represent, up front, that they wll
do any better?

In fact, | see it as only opening even nore opportunities
for abuse.

REAL-Reform in it's bill draft, will be seeking | anguage
that addresses the feedback i ssue, with--again--substantive
penalties for violating consunmer confidence...to the degree
that non-client confidentiality remains.

| say to the degree it remmins, because confidentiality

wi thout loyalty is nmeaningless. |f you have the duty to
loyally represent a seller's best interests, yet have to
keep a buyer's confidences, you still have to advise your

seller in the nost beneficial way--even if you can't tell
her why--maki ng that buyer confidentiality a hollow proni se,
or if the information is not used...the seller prom se of
loyalty is hollow

Again, the anmbiguities create opportunities for deception
and mi schi ef.

I nst ead, buyers working with seller representatives need to
go back to maintaining their own confidences and getting
di sclosures fromthe seller reps with whomthey work, in
advance of sharing sensitive information, that anything they
say can, and will, be used against themin negotiations.

It may sound harsh, but anything | ess |eaves those buyers
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at the nercy of a systemthat encourages taking advantage
of them A systemcreated by Rick Staff and the WRA back
in the early 1990's. |If those buyers want representation
t hen buyer agency is their answer.

You may think this is a newissue...but, it's not. | have
actually raised this, already, as a DRL conplaint which is
currently working it's way through the system |It's

identified as conplaint 04-REB-214, if you want to review
the details.

O her information about that conplaint can be found here:

[http://ww true-agent. conl feedback_conpl ai nt. pdf

REAL- Reform Criticism#4 of WRA's LRB-1387/3 Draft
452.01(7r) Subagency Changes

This particular part of their bill draft is the WRA's intended
magi ¢ bullet for dealing with limted service practitioners.

I f subagency and their appurtenant fiduciary duties do not extend

to sellers, then licensees, under the draft, will only owe a

degree of loyalty to the listing brokerage--but only the sane | eve
of duties, as | understand it, that are owed to the seller by that
listing brokerage--will, under the draft, be free to hold sellers

hostage for higher fees, if those sellers want to deal with the

buyers with whomthose, formerly, seller loyal |icensees are
wor ki ng.

Under current |law, and under the common | aw of agency, the
i censees who accept subagency al so owe fiduciary duties
directly to the seller. As such, they would not be in a
position of trying to get the seller to pay them nore nobney,
as that would be a breach of two fiduciary duties...loyalty
and possi bl y obedi ence.

The inplication of this tactic is clear to nme. |If there is
no constraint to keep the subagent from asking the seller for
nore noney, they will. And if the seller is held hostage and

has to pay nore noney to conclude that transaction...and
here's the key...then why do they need/want the services of
the limted service broker?

If they have to pay anyway, why have one nore broker with
whom to deal ?

Don't believe that? Then ask yourself...what other reason
do the Realtors have for not wanting subagency to flow all
the way to the seller?

The fiduciary chain needs to continue running all the way to
the seller. To do otherwise will |eave the sellers open to
| egal extortion fromthose who previously owed themloyalty
and obedi ence.

If the concern of the subagents is getting nore noney, then
t hey shoul d either abandon subagency and | earn how to be
proper buyer agents--where they do have control over their
fee income--or they should sinply accept what the seller
enpl oyer has offered to them
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If the Realtors succeed in nmaking this change, they will be
backdooring their desire of controlling linmted service
br oker age.

Want to see how greedy these big conpanies are? Do a little
"nystery shopping”". Send a couple posing as buyers to
Shorewest Realtors in the MIwaukee area. Have themi nsi st
on buyer agency, but also get information about what it's
going to cost for a non-listed property or for a for sale

by owner, under that buyer agency.

Last | knew, Shorewest was requiring that it's |licensees
charge six percent in that kind of scenario. A nuch nore
statistically nornal fee for that kind of transaction would
be three to four percent.

For instance, on for sale by owners, ny fee is the same as
it is for properties that are on the multiple listing
service...three percent.

The work [ oad sinply does not go up enough for me to justify
the increased transaction cost to ny client.

Subagency, and fiduciary duties, nust continue to flow from

t he subagents to the seller, or big broker greed and nani pul ation
will destroy limted service offerings, costing buyers and
sellers a lot of nobney in the process.

REAL- Reform Criticism#5 of WRA's LRB-1387/3 Draft
452.133(1)(e) Provision of Market Information

This message deals with a change that has not been nmde... but,
needs to be mmade.

452.133(1)(e) requires all licensees to provide, to al
parties, including non-client parties, "...accurate infornmation
about market conditions that affect a transaction, to any

party...".

This is fine for an internediary to do. However, as an agent
for the buyer, it is not right for a licensee to be forced

to provide information that could adversely affect the best

i nterests of his/her buyer to a non-client seller. It violates
the duty of loyalty to the buyer client.

If a non-client party wants such information froma |icensee
who is representing the best interests of an opposing party,
it is incunbent on that party to seek that information from
someone ot her than the licensee who has loyalty duties to the
ot her party.

As such, this duty should be renoved from 452.133 and, if

kept, placed under 452.01(5m as part of various negotiation
duties, with one set of expectations for internediaries

serving non-client parties and another for |icensees who are
serving a non-client party, but representing the best interests
of a client.

If this change isn't nade, it also |leaves the State open to
bei ng sued for violation of Article 1, Section 10 of the

US Constitution, for passing a law that interferes with the
obligation of contracts. Wsconsin cannot keep a licensee from
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contracting to protect a client's best interests, yet this
law woul d interfere in that contract, by naking |licensees do
that which is counter to the best interests of their clients.

REAL- Reform Criticism#5a of WRA's LRB-1387/3 Draft
452.133(1)(e) Alterations to Provision of Market Infornmation

| see now that the WRA has made sone changes to 452.133(1)(e),
however they still do not address the fact that an agent for
a party who is a client should not be providing informtion
which is contrary to the best interests of that client to
non-client parties, as it breaches the duty of |oyalty.

VWhile | still believe this should be noved under the

part of the statute that has to do with negotiations,
452.01(5m, | think either version could be handled by the
addition of the follow ng | anguage to the end of the

sentence, "...prohibited by law ," by saying, "...prohibited
by Iaw, such as--but not linmted to--when a client's best
interests would be harmed by the provision of this informtion
to a non-client person.”

A Word About Waivers and Non-Client Parties

While | expect to raise this issue again, here is some early

i nformati on on why nerely offering to allow non-client parties
the right to waive something is not sufficient. |In one

case the waiver nust be automatic.

Certainly, | can understand that those who provide limted
services may have no problemw th such | anguage, as long as
nost duties are waivabl e.

The issue comes into play, though, when a |licensee is serving

as the agent of one person...and the fact that a non-client

party in the transacti on may choose not to allow the waiver, thus
destroying the client's right to continued full representation

Any reasonably savvy non-client would realize that s/he could
neutralize the representation that was due the client, by
simply refusing to sign the waiver.

There nust be a statement in the |aw that covers this possibility,
maki ng it unnecessary for a firmwhich is only representing

one party to seek permission of a non-client party to waive
duties. Such duties nmust be automatically waived, as they

could ot herwi se conprom se the loyalty duties owed to clients.

Failure to make this allowance also | eaves the State open to
bei ng sued under Article 1, Section 10 of the US Constitution
on grounds that this would be the passage of a law that inpairs
the obligation of contracts.

REAL- Reform Criticism#6 of WRA's LRB-1387/3 Draft
452.135(1) Mdelfarb the Grobang et Turfino
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If you understood the |last half of my subject line, then you
probably will have no probl em understandi ng what Rick Staff
has created under 452.135(1) as it is nonsense, too.

The only thing which is clear, fromwhat Staff has witten,
is that making disclosures of a licensee's agency status is
not necessary until the drafting of an offer begins...as
negoti ati on, under the law, can be forestalled that I|ong,
wi th the | anguage that they've included under 452.01(5m (a).

Ch, it may occur prior to that tine, but, just as outlined
in REAL- Reformis Criticism#3, Prelude to Non Di sclosure,
this reinforces the WRA's notion no harmconmes fromthe
failure of a licensee to choose sides, up front, and nake
proper disclosures at the first neaningful point of contact.

Again, all kinds of harmconmes fromthe violation of the
duty of customer confidentiality, today...and only nore can
conme if licensees are allowed to avoid disclosure of the
vari ous agency options at the first meani ngful point of
cont act .

452.135(1) is among the worst of the worst things being
proposed by the WRA

REAL- Reform Criticism#7 of WRA's LRB-1387/3 Draft
452.133(1)(d) Revisiting Confidentiality

Once again, for the record, | would Iike to state that the
requirenent that all parties should receive confidentiality
fromall licensees was a flawed i dea when introduced. .. and

remains a flawed idea today.
At nost, it conveys a false sense of security.

When, for instance, a buyer is sharing confidential information
with the licensee of a firmwho is representing the opposing
party, there are loyalty obligations to the opposing party.
(The client of the firm)

Even though the |icensee cannot share the confidential
information fromthe non-client with their client, they are
still obligated to use that information to the advantage of
their client, due to the obligation of loyalty to the client,
when crafting the advice they give their clients.

In situations where licensees are serving as an intermediary
or a dual agent, then confidentiality would be appropriate,
as there is no loyalty due either party in the transaction

When there are undivided loyalty issues, non-client parties
need to understand that they should NOT be providing any

i nformati on that they do not want used agai nst them as the

i censee who represents only the other party has an obligation
to loyally and obediently use that infornmation in the best
interests of the client.

Again, in this frequently occurring scenario, the non-client
party gets nothing nore than a sense of false security...or
if the information is not used against them the client is
havi ng hi s/ her |oyalty breached.
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Either way, it is an anbiguity...and it could also result in
the filing of a lawsuit, under Article 1, Section 10 of the
US Constitution, on grounds that its existence creates a | aw
passed by a State that inpairs the obligation of contracts.

REAL- Reform Critici sm#8 of WRA's LRB-1387/3 Draft
Concepts of Fantasy and Confusion

Here begins the nother of all deceptions. The idea that a firm
will suspend its self interest and avoid incentivizing their
associ ates with undi scl osed conflicts of interest, when having
the ability to exercise influence and control over two parties
in the same transaction is |aughable.

You have already heard Shawna Alt, the person who is on the

WRA' s pre-licensing course, holding forth on how the double
dip--the firmand/or |licensee getting paid the buyer side fee
and the seller side fee in the sane transaction--is a good

thing, and her nmention that many firnms will offer a higher
conpensation split to their associates for in-house transactions,
sonet hing that the buyers they are representing sinply do not
know.

Allowing one firmto put forth pretend agents for each side
of the transaction when those |licensees only get paid if the
deal closes, is a sure way to add even nore conflicts and
doubl e dealing to the mx

At | east under the conmon | aw of agency the licensee and firm
can be hung out to dry, if these non-disclosures are not

made. Al it would take would be for enterprising attorneys to
sniff out these breaches of loyalty and severe nonetary costs
woul d accrue to the licensee and firm upon proving the easily
trackabl e--vi a subpoena of conpensation records and ms
data--details. |In fact, recission of the offer to purchase
woul d be one potential result.

| f Designated Agency occurs, the breaches will be Iegalized,
as the common | aw of agency is being thrown out the door.
Deception will be legalized, as notive and opportunity arrive
to "do the deal" with other associates fromwithin the firm

What's nore, this is where the antitrust issues begin to
materialize. The broker of the firmhas the right to dictate
what these |icensees, who will now be conpetitors of one
another, will charge clients of the firm

That is fine when they not conpeting agai nst one anot her,
however, under this concept, they are now clearly conpetitors

of one another. As such, just as it would be a violation of
antitrust laws if truly independent brokers were to get together
and agree to charge the sanme rates, this should become a per se
violation of antitrust |laws, on price-fixing grounds.

It seens to ne to be a bad idea to endorse a law that wll
result in lawsuits that run counter to other laws. | see
federal preenption as a very real probability, once the
cases are brought.

452.133(3)(1) and (2) are bad public policy for the aforestated
reasons.
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HOMEVER, as the possibility does exist that the Realtor | obby
may get this anti-consuner, anti-small broker |egislation
passed, let's look at the key issue to these situations.

Once again, it is Procuring Cause. Wile | note that the
Real tors are being good enough to allow a client to "opt
out" of a Designated Agency relationship at any tine...this
does the client no good if they cannot obtain representation
froman outside source, at no additional cost to them

The nasty thing is, the Realtors know, and are banking, on
this. Sure...we'll give our clients the ability to transition
to something else, but we're still going to get paid as if

we gave themthat for which they originally signed up, thanks
to Procuring Cause and nandatory Realtor arbitration.

Unl ess there is language installed in the statute that

prohi bits conpani es from asserting procuring cause agai nst
a buyer agent that would take over in one of these failed
Desi gnat ed Agency situations...there is great harm done,
basically at the eleventh hour, to any client who had

previ ously consent ed--w thout understandi ng what was really
at stake--to the Designated Agency rel atioship.

Again, the key to Procuring Cause is that the origina
Desi gnated Agent mmintains the right to file a grievance
agai nst the second Realtor...potentially stripping the
second Real tor of conpensation, yet |eaving that second
Realtor with all of the liability that cones out of the

negoti ati ons phase, the nost liability-laden aspect. In
short, as long as Procuring Cause can be asserted in this
scenario, no buyer agent will step in to work for free,

t hus denying the buyer the ability to get representation
unfettered by the Designated Agency conpani es conflicts
of interest.

The client's ability to bail from a Designated Agency
situation is worthless as |ong as Procuring Cause renmins
in the equation...and this is true whether one is talking
about 452.133(3)(1) or (2).

The fact is, a client should not be shanghai'd into remaining
in either relationship, as there is rarely adequate disclosure
of the real, let alone potential, conflicts of interest that
cone into play in these situations and, upon |earning that they
are not being well served, these forner clients need a way to
regai n the services they have | ost via Designated Agency,

at no additional cost to them

If buyers and sellers want true representation of their best
i nterests, procuring cause cannot renmain in place.

Al'so, the references to "Multiple Representation" need to be
changed, of course, to accurately reflect the nature of the
servi ces.

452.133(3)(1) should be: "FirmLevel Dual Designated Agency"
and (2) should be: "Licensee-Level Dual Agency". These terns
shoul d help to ninimze confusion

This is, arguably, the biggest, nost nasty fraud that the
Realtors are trying to perpetrate
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REAL- Reform Criticism#9 of WRA's LRB-1387/3 Draft
452.133(45) and (6), etc. -- Subagency Revisited

I"mnot sure | even understand how 452. 133(45) and (6)
are nunbered. | ampositive that | don't understand the
mangl i ng of the English | anguage found thereunder.

There is so much cross-referencing and nental gymastics
requi red to understand how subagency interacts across al
of the different relationship spectrums, that | don't
think I can even conment on what Rick Staff is trying to
say.

I will say, though, this is what happens when one man
tries to replace a concept that is built on common sense,
and hundreds of years of precedent--the comon | aw of
agency--with the imagi nations of his own nind and the
desires of those who pull his strings, the big brokers

of the WRA

Interestingly, the conmon | aw of agency al so allows for
every service that the Realtors are seeking. The difference
i s, though, the abuse of clients under the common | aw can

be very effectively punished...whereas the abuse of clients
under Realtor fantasy laws |eave the clients nowhere to

turn for justice.

As for linmted service, a licensee can sinply refuse,
contractually, to take on agency-level duties, thus never
com ng under the auspices of the comon law in the first
pl ace. (Unless that |icensee then began acting like an
agent, a clear no/no if you're supposed to be neutral.)

Back to subagency..

As nentioned in REAL-Reform Criticism#4, Subagency Changes,
it is crucial that subagency continues to extend all the
way to the seller...to keep subagents from demandi ng hi gher
fees fromsellers...a practice which would nake it so the
appeal of linmted service providers will be elimnated.

Again, if the discounts cannot remain...why even bother
starting with a discount broker? Just go full, or fuller,
servicel/price. |It's sneaky protectionism pure and sinple.

If that's not so, then certainly the Realtors would agree
t hat | anguage could be installed, prohibiting subagents
fromrequesting additional conpensation fromclients of
ot her brokers...

These coments apply to anything relative to subagency, as
I"mnot sure that |'ve picked up all the statute nunbers
that speak to the practice.

REAL- Reform Criticism#10 of WRA's LRB-1387/3 Draft
Wai ver of Duties & Various D sclosure Formats

On the issue of waiver of duties, | would like to reassert
the objection that, beyond nere waivers, a firmthat is
only representing one party in a transacti on MJST be
statutorily released from providing any of the negotiation
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duties, plus the duty regarding the provision of market
i nformati on, when involved with non-client parties.

To do otherwi se inposes the risk that the non-client party
may not waive, thus robbing the client of the agency-I|eve
duties and services for which they are paying.

As for the variety of disclosure forms beginning at 452
135(2) and running very nearly to the end of the LRB draft,
the disclosures are flawed to the degree that they contain
any of the itens to which REAL-Reform has objected in the
other nine criticismpieces...and in our other supporting
docunent ati on.

Rat her than rehash those issues, here, | would sinply point
back to those nessages.

REAL- Reform Criticism#11 of WRA's LRB-1387/3 Draft
452.139(1) Complete Death of Commopn Law Protections

Indeed, this alteration is the height of arrogance and, |I'm
sorry to say--self-delusion--on the part of the Realtors.

If they succeed in elimnating the conmon law, as it pertains
to real estate, period...then what body of law will be used
to adjudi cate any grievances that Wsconsin citizens nay have?

Now, granted...the Realtors are very nearly renoving al
liability fromthenselves by the creation of this nightmare
of alawin the first place, but, to the degree that the
law itself does not renove every |ast vestige of consuner
protection, where will a judge turn to consult precedent
when | awsuits arise?

This clause negates conmon | aw protections, period. A sad,
and very dangerous, idea.

Addi tional REAL-Reform Concern -- Regarding LRB-1387/ FOUR
452.01(2) (an) Redefini ng Broker

In addition to all previous objections, REAL-Reform objects to
the WRA's attenpt to redefine "Broker" to include the |anguage,
"and based on criteria provided by the person...," as it could
potentially be construed to nean that advertising or activities
that are currently non-brokerage services offered by for sale
by owner service providers could come under regul ation by the
DRL, something not currently required...and sonething that
woul d- - by necessity to provide additional duties--put those
service providers out of business, by necessitating that they
charge higher fees to cover their newWy created liabilities.

The W sconsin Realtors Associ ati on does not suggest changes to
statute frivolously. Unfortunately, while not frivol ous, the
changes they foster are al nost always intended to restrain
trade, or protect what they consider to be their turf.

Ei ther way, just as the Agency "Refornf Act of 1994 was anti-
consuner and anti-small broker...and the WRA's attenpt to
bring Designated Agency to Wsconsin in 2002 was anti-consuner
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and anti-small broker, so too, is this particular change--as

is every other aspect of their current proposed |egislation--anti-
consumner, anti-small broker and, with this particul ar cl ause,
anti-fsbo service provider, too.

REAL- Ref orm Summati on of WRA's LRB-1387/3 and 4
It's About Protectionismand Profits, Not Consumerism

The WRA attorneys and | obbyists are masters of deception. In
1994, they succeeded in creating |egislation that robbed each
and every W sconsin hone buyer and seller of the right to
representation in a real estate transaction

The sad part is, the theft was planned, as it was supposed to
elimnate the threat and influence of the concept of true,
fiduciary buyer agency.

Why woul d the WRA care about that? Because the big brokers

who control the WRA realized that as consuners began to demand
true buyer agency services...revenue fromthe in-house transaction
woul d radical ly decline.

This is still their concern, today.

Their proposed agency reforns are still about the in-house
transaction, with the added desire, this time, of renoving
the appeal of limted service brokerage.

VWhile they would Iike you to believe that this is about
consuneri sm and consuner choice, | challenge anyone to point
out any aspect of this that does not benefit the |arge

br okerage constituencies that control the WRA...at the expense
of the clients that pay their fees.

When it cones to agency |evel services, the comobn | aw of
agency is the gold standard...the only tried and true nethod
of delivering services that are in the best interests of

the clients who retain agents.

If firme want to practice "Designated Agency" the conmon | aw
allows for that. The difference is that if they don't keep
their pronmises, the liability continues to accrue to them

unli ke the result under the WRA proposal...which is to tranfer
that liability to the client.

And, for those who do not wish to practice as common | aw
agents, but would instead prefer to offer limted services,
they sinmply need to contractually linmit the services they
provide...and then avoid acting as if they are representing
anyone.

Al of this is a matter of proper education of |icensees.
In the late 1980's that educati on had begun, but the NAR
and State Associations brought that education to a
screeching halt, as soon as the big brokers recognized

t he danage that adherence to the conmon | aw of agency woul d
bring to their in-house transactions.

Once the law is returned to the common | aw of agency, there
is nothing to stop the DRL fromusing old source materials
about the conmon | aw of agency to begin teaching, again,

t hat whi ch was abandoned--due to protectionism-nearly
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twenty years ago.

The choice is clear, Realtor protectionismand restraint of
| awful trade...or consunerismand protection of client rights.

The WRA favors and pronotes the forner...REAL-Reform favors
and pronotes the latter.

Soon, we hope to have our bill draft out so that you can view
for yourself how different the two approaches really are.

Thank you, again, for your tine...and please feel free to
contact me with any questions you may have.

Sincerely Yours,

Jay Reifert, Organizer/Director of Operations
REAL- Ref orm (Real Estate Agency Law Reform

http://ww.real -reformorg
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Jay Reifert

From: "Jay Reifert" <true-agents@true-agent.com>

To: <celia.jackson@drl.state.wi.us>

Cc: <sandra.rowe@drl.state.wi.us>; <larry.martin@drl.state.wi.us>; "Black, William" <William.Black@drl.state.wi.us>;

"Gary Goyke" <gnregoyke@mailbag.com>; "Gary R. Goyke" <gary@wcblind.org>

Sent: Wednesday, August 24, 2005 12:37 AM

Subject:  Review and Reconciliation -- REAL-Reform Criticism of LRB 1387/4 <

Dear Secretary Jackson & Staff,

This brief nessage is so that you will know that |'ve
al so reviewed the | atest version of the WRA's proposed
Bill, LRB 1387/4.

O her than accounting for a few nunbering discrepancies,
REAL- Ref orm s objections remain the same as they were in
the "Consolidated REAL-Reform Criticisnms of the WRA' s

LRB- 1387/ 3 Agency Law Draft" which was sent to you earlier
thi s evening.

The nunbering changes fromone draft to the next are as
fol | ows:

In the fourth draft, LRB-1387/4, 452.133(2n)(a) and (b)
correspond to what was identified as 452.133(3)(1) and (2)
in LRB-1387/3. The "REAL-Reform Criticism#8 of WRA's
LRB-1387/3 Draft, Concepts of Fantasy and Confusi on"
address these concepts and renmi ns unchanged.

Also, in the fourth draft, LRB-1387/4, 452.133(4) and (5)
correspond to what was identified as 452.133(45) and (6)
in LRB-1387/3. The "REAL-Reform Criticism#9 of WRA's
LRB-1387/3 Draft 452.133(45) and (6), etc. -- Subagency
Revi sited" address these concepts and renmai ns unchanged.

Lastly, in the fourth draft, LRB-1387/4, 452.133(6) is
nunbered the sane as it was in the third draft, however
| do note that | didn't identify that concept by its

section nunber and paragraph in the criticismthat was
titled, "REAL-Reform Criticism#10 of WRA's LRB-1387/3
Draft, \Waiver of Duties & Various Disclosure Formats."

REAL- Reform s criticismof 452.133(6), as with all other
aspects of the WRA's LRB-1387/4 renai ns unchanged. W
find the legislation to be anti-consuner, anti-small broker
and anti-for sale by owner, fsbo, advertiser, too.

REAL- Ref orm remai ns opposed to LRB-1387/4 and all previous
versions. Thank you for your continued interest in our
commentary on the WRA's bill drafts.

Sincerely Yours,

Jay Reifert, Organizer/Director of Operations
REAL- Ref orm (Real Estate Agency Law Reform

http://ww.real -reformorg

Note: 4th Draft
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Jay Reifert

From: "Jay Reifert" <true-agents@true-agent.com>

To: <celia.jackson@drl.state.wi.us>

Cc: <sandra.rowe@drl.state.wi.us>; <larry.martin@drl.state.wi.us>; "Black, William" <William.Black@drl.state.wi.us>;
"Gary Goyke" <gnregoyke@mailbag.com>; "Gary R. Goyke" <gary@wcblind.org>

Sent: Thursday, August 25, 2005 9:03 AM

Subject:  Crucial Point About Procuring Cause -- REAL-Reform Criticism of LRB 1387/4 -- 452.133(2m)(a) and (b)

Dear Secretary Jackson & Staff,

Wth regards to 452.133(2m(a) and (b) of the fourth draft of
LRB-1387, | would like to draw extraordinary attention to the
fact that consuners who initially consent to either relationship
descri bed, do not have any way of escaping the inpact of
procuring cause.

It is crucial...absolutely crucial, that consumers understand
the inherent conflicts of interest of the relationships above,
and that they have a way to extricate thensel ves, wi thout

| osi ng--due to undisclosed procuring cause--the ability to
seek a buyer's agent who will be conpletely true to them |ater
on in a transaction.

So, we need disclosure of the hazards of the relationship, and
meani ngf ul di scl osure of the existence of procuring cause and

the fact that it will preclude a buyer fromjunping to another
firmfor representation, whether as a result of the relationships
set forth above, or as a result of seeing a property without

any kind of buyer agency agreenent. (Yes, procuring cause
applies to situations where the licensee with whomthe buyer

is working is the agent for the seller, too. |In fact, that's
where procuring cause started.)

Once again, here are the earlier provided procuring cause
l'inks:

|ht tp://www. i red. com news/ 2001/ 0102/ procur i ngcause. ht m|

|ht tp://ww. ired. conl news/ 2000/ 0008/ noneysecret. htm |

|ht tp://ww ired. com news/ 2000/ 0008/ pcnyt hs. ht m |

Si ncerely Yours,

Jay Reifert, Organizer/Director of Operations
REAL- Ref orm (Real Estate Agency Law Reform

http://ww.real -reformorg
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Jay Reifert

From: "Jay Reifert" <true-agents@true-agent.com>

To: <celia.jackson@drl.state.wi.us>

Cc: <sandra.rowe@drl.state.wi.us>; <larry.martin@drl.state.wi.us>; "Black, William" <William.Black@drl.state.wi.us>;
"Gary Goyke" <gnregoyke@mailbag.com>; "Gary R. Goyke" <gary@wcblind.org>

Sent: Thursday, August 25, 2005 9:13 AM

Subject:  State Bar Board of Governors to Oppose LRB-1387

Clarification:
Dear Secretary Jackson & Staff, aricaton

Actually, to be accurate, the State Bar has not yet
) ) ] come out against the WRA proposal, as they have
Allow me to be the first to share with you what | perceive as notlikely seen it, yet.

sone excellent news! The State Bar Board of Governors is
opposi ng LRB-1387, according to the following article from However, what they reference in their opposition, is

their website. the recommendations of the Wisconsin Realtors
Association's License Law Task Force Report--which
[http://ww real -reformorg/state_bar_opposition. pdf | was provided to them by me--and which mirrors the

substance of the WRA Bill Drafts. JR

VWhile | don't necessarily agree with every prenise they have
stated, | do feel that any entity which can help stop the
Realtors fromgetting their anti-consunmer, anti-snmall broker,
Real tor protectionist |legislation passed, is an ally to the
consuner/citizens of Wsconsin.

Si ncerely Yours,

Jay Reifert, Organizer/Director of Operations
REAL- Ref orm (Real Estate Agency Law Reform

http://ww.real -reformorg
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http://www.real-reform.org/state_bar_opposition.pdf
Jay Reifert
Clarification:

Actually, to be accurate, the State Bar has not yet come out against the WRA proposal, as they have not likely seen it, yet.

However, what they reference in their opposition, is the recommendations of the Wisconsin Realtors Association's License Law Task Force Report--which was provided to them by me--and which mirrors the substance of the WRA Bill Drafts.  JR




